DOCUMENT RESUME 



ED 320 652 



PS 017 848 



AUTHOR 
TITLE 

INSTITUTION 

SPONS AGENCY 

PUB DATE 
NOTE 

AVAILABLE FROM 
PUB TYPE 



EDRS PRICE 
DESCRIPTORS 



IDENTIFIERS 



ABSTRACT 



Radigan, Anne L. 

Concept & Compromise: The Evolution of Family Leave 

Legislation in the U.S. Congress. 

Women's Research & Education Inst., Washington, 

DC. 

Ford Foundation, New York, N.Y.; Rockefeller 

Foundation, New York, N.Y. 

88 

31p. 

Women's Research & Education Institute, 1700 18th 
Street, N.W., Suite 40C, Washington, DC 20009 
($5.00) . 

Reports - Descriptive (141) ~ Historical Materials 
(060) 

MF01/PC02 Plus Postage • 

*Federal Legislation; *Fringe Benefits; ^Political 
Issues; Politics; *Social Action; *Social Problems; 
State Legislation 

California; ^Family Leave; Legislative History; 
Medical Leave; ^Parental Leava; Proposed 
Legislation 



In an examination of the dynamics that mold a bill 
and keep it before the attention of the national legislature, this 
paper traces the behind-the-scenes history of the Family and Medical 
Leave Act (FMLA) , H.R. 925, from its origin as a benefit solely for 
pregnant women workers to its current status as a broad remedy for 
the stresses of modern family life* In the space of only 4 years, the 
parental leave issue has captured serious public attention, building 
momentum to keep it squarely r^efore the nation's policymakers. How 
has this happened? Why has a bill drafted by a half-dozen Washington 
feminists become the central item on the agendas of more than 70 
organizations representing millions of Americans nationwide? This 
paper looks at these questions and ultimately credits: (1) changes in 
the roles of v/omen and in the characteristics of U*S. families; and 
(2) legislators' willingness to acknowledge the current realities of 
American family life. Concluding remarks assert that there are 
powerful arguments for the federal response embodied in the FMLA, 
particularly in its establishment of a minimum labor standard. The 
guarantee of job reinstatement, at the minimum, represents a floor 
beneath which benefits should not fall. It is the most basic of 
workplace entitlements and deserves to be a nationwide standard for 
all employers. (RH) 



* Reproductions supplied by EDRS are the best that can be made 

* from the original document. 



U.S. OEPAJITWGNT OF EDUCATION 

Off<e o» edocatK>Ml Research and Impfovemenl 

EDUCATIONAL RESOURCES INFORMATlO^} 
CENTER (ERIC) 

XV'rvs oocomeoi has been reprodwce'i a$ 
' deceived imm ihe person or offlan.iation 

originating it 
a Minor Changes have been made ic improve 

reproduclion quality 

n~ poioisolvtewo*op»nionssiaiedinihiSdocu- 
men! do noi necessarily represent ottic*' 
OERIposilton or policy 



"PERMISSION TO REPRODUCE THIS 
MATERIAL HAS BEEN GRANTED BY 



i: 



ERIC 



TO THE EDUCATIONAL RESOURCES 
INFORMATION CENTER (ERIC)." 




BEST COPY AVAILABLE 



b, Anne L Rad.g.n f " '" ^rSL IWREIl. Tl,e series includes Wo,k «nd 

,RBns^.,er.no.J,eR.o«e>,e,F^^^^^^^ 
of importance »o women. 

The views expressed herein are those of ihe aulhor and "ec^^^^^^ 
optionT^ the Rockefeller Foundation, or ihe Ford Foundation. 



WREI Board of Directors 
Jean Siaplelon 
President 
J. Michael Brown 
Esther Coopersmith 
Sharon Pratt Dixon 
Evelyn Dubrow 
Dorothy Gregg 
Margaret M. Heckler 
Dorothy Height 
Matina Homer 
Juanita Kreps 
Helen Stevenson Meyner 
Donald V. Seibert 
Paquita Vivo 

WREI Executive Director 
Betty Parsons Dooley 




The Evolution of 
Family Leave Legislation 
in the U.S. Congiess 

by 

Anne L. Radigan 



A publication of 




Women's Research & Education Institute 
1988 



ERIC 4 

hriimiimrrriama 



mm 



ERIC 



© Women's Research & Education Institute 
1700 18th Street, N.W., Suite 400 
Washington, D.C. 20009 



5 



Table mt Cuiiteiite 

Introduction * j 

Craft, Coalition, and Compromise i 

The Family and Medical Leave Act (H.R, 925) 2 

A Bill Is Conceived 5 

A California Statute in Question 5 

The Dual Burden 7 

Special Versus Equal Treatment 3 

Universal Disability Leave and Parental Leave 9 

An Outline Is Circulated IQ 

The Original Congressional Sponsors Bow Out 12 

The Dean of Congresswcmen Steps In 13 

A Bill Is Introduced I5 

The Luck of Timing I5 

Back to the Drawing Board 16 

The Issue Catches Fire 19 

The Revision Is Introduced, The Opposition Is Organized 20 

The Battle is Joined 2^ 

Compromise and The Family Theme 21 

The Drive to the t lish Line 23 

The Penduhun Swings Back, New Themes Are Voiced 23 

Bicameral Action 24 

Yet Another Compromise 24 

Conclusion 27 

References 29 



ERIC 



IiitTOiliietleii 



The U.S. Congress ma) act this year on 
the Family and Medical Lea\e Act (H.R. 
925). If this legislation becomes law, thou- 
sands of American eriployers, including 
the federal government, would be required 
to provide job-protected, although unpaid, 
leaves of absence to employees who need 
time off to care for their new-born, newly 
adopted, or seriously ill children, for se- 
riously ill elderly parents, or for their own 
senous medical conditions. II.R. 925 would 
also require these employers to continue 
the leave-taking employees' medical in- 
surance coverage. 

This paper examines the history of this 
legislation, from its origin as a benefit solely 
for pregnant women workers to its current 
status as a broad remedy for the stresses 
of modern family life. 

hi the space of only four years, the pa- 
rental leave issue has captured serious pub- 
lic attention, building momentum to keep 
it squarely before the nation's policymak- 
ers. How has this happened? Why has a 
bill drafted by a half-dozen Washington 
feminists become the central item on the 
agendas of more than 70 oi^anizations rep- 
resenting millions of Americans nation- 
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by the New Bedford (MA) Standard Timet,, 
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wide? Thib p^iper louks at these questions 
and ultimatel) credits the changes in the 
roles uf wumeit and in the characteristics 
of U.S. famihes, and legislaturs' willing- 
ness tu ackiiuwiedge the realities uf Amer- 
ican family life today. 

Craft, Coalition, and 
Compromise 

There are certain intangible factors that 
have been purposefully nurtured to pro- 
mote the Family and Medical Leave Act. 
To begin with, should H.R. 925 be en- 
acted, it will owe a great deal of its success 
to the new prominence of family issues on 
the agendas of policymakers across the 
political spectnim. Family issues have al- 
ways been hot property for political can- 
didates, but perhaps never more so than 
in this election year. In the past decade 
or so, especially, conservatives set the terms 
of the "family-policy" debate, defining 
family concerns as school prayer, oppo- 
sition to abortion, and the preser\'ation of 
"traditional values." Now liberals have 
seized the family theme, citing day care, 
access to health insurance, and parental 
leave as key items on the family agenda. 
All the presidential candidates have ad- 
dressed family ibijues. "The family,'' what- 
ever its pulitical meaniiig, bcems tu evoke 
a responsive churd throughout the 
electorate. 

The popularity uf issues defined as fam- 
ily issues inspired feminist urganizatiuns tu 
recast many of their own agenda items in 
the bruader family cuntext. Parental leave 
is probably the premier feminist concern 
packaged as a family issue, and su far the 
tactic ap[>earb effective with legislators. H.R. 
925 has twice cleared fuur subcummittees 
and twu full committees m the House of 
Representatives, while a companion mea- 
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sure in the Senate hab generated beriuui) 
interest in Held hearings acrubb the cuiintrv. 

The ke) to parental lea\e*.s reindrkablc 
progress in a few shurt >ears ib nut, how- 
ever, simply the bill's appenl to working 
parents with >oiing chddren. While buch 
families are the central beneficinries of H.R. 
925, a number ofother constituencies stand 
to benefit as well. In tnith, the Famil) and 
Medical Leave Act would serve the inter- 
ests nDt only of working mothers, but of the 
handicapped and the elderly. The diverse 
appeal of the legislation elicits support from 
a broad range of organizations and individ- 
uals, hoiXX the National Organization for 
Women to the United Mine Workers and 
the U.S. Catholic Conference. 

Labor union support of the parental leave 
bill is widespread, for H.R. 925 breaks 
new ground in labor law, providing a min- 
imum leave standard that sup|X)rters say is 
gravely needed. Women are increasing their 
number and proportion in the workforce and 
organized labor has responded by promot- 
ing initiatives that help employees balance 
the demands of family and work. 

Still, its packaging, broad supporting co- 
alition, and responsive labor policy are not 
entirely responsible for the progress of the 
Family and Medical Leave Act. Most, if 
not all, bills are scaled back tu enhance 
their chances of winning the support of a 
majority of lawmakers, and the family leave 
measure before the House of Representa- 
tives is the product of extensive compro- 
mise. H.R. 925 is an instnictive example 
of Congress's preference for a cautious ap- 
proach to change. The provisions of the 
original parental leave proposal were con- 
siderably more sweeping than those of the 
version awaiting House action. The original 
bill, discussed in detail below, would have 
covered all employers except those with 
fewer than five employees and thus would 
have guaranteed leaves of absence for most 
American workers. In lib present form, 
however, H.R. 925 would cover fewer than 
half of all workers when it ia fuH> phased 
in to appl> to einp!o>erb with 35 or more 
employeeb. The number of weekb of leave 
required to be offered have aUo been re- 
cced. Nevcrtlielesb, proponents of the bill 



point out, the underlying pruKjple of min- 
iinuin job protection remain^ unaltered, 
providing a foundation of security for fam- 
ilies* that can be built upon in the future. 

The Family and Medical Leave 
Act (H.R. 925) 

The contours of the bill that awaits ac- 
tion by the full House of Representatives 
as of June 1988 are as follows: 

• It applies to all employers with 50 
or more employees for the first three 
years after it is enacted; thereafter, 
it will apply to all employers with 
35 or more workers. 

• It entitles eligible employees — de- 
fined as those who have at least one 
year on the job and work at least 20 
hours a week — to up to 10 weeks of 
family leave over a two-year period 
in order to care for a new-bom, newly 
adopted, or seriously ill child, or 
seriously ill parent. 

• It allows eligible employees to take 
up to 15 weeks of leave for the care 
and treatment of their own serious 
health problems, as certified by a 
physician. 

• It permits employers to deny leave 
to high -salary workers — defined as 
those whose salaries place them in 
the top ten percent of the employer's 
salaried workers — if these employ- 
ees' absence would cause "grievous" 
economic hardship to the employer's 
enterprise. 

• It does not require that employers 
pay leave-taking employees during 
their absences, but it does require 
employers to guarantee the employ- 
ees' jobs and to continue their health 
insurance coverage (if the employer 
provides that benefit to employees) 
during the leave period. 

The Family and Medical Leave Act lb 
modest by the btandanU of parental leave 
|>olicieb in niany cuuntrieb, especially thobe 
that require that leave-taking employ eeb 
be paid, but it repiebentb a major btep in 
family and labor |>olicy in the United States 
H.R. 925'i> broad coalition may applaud 
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the step, bill many businesses are fiercel} 
opposed toil. Rather than \ie\ving the bill 
as providing a reasonable aiul neuessar} 
niiniiniini labor standani, the U.SL Cham- 
ber of Commerce, particular, seeh it as 
an unwarranted go\ernine!it-ina!ula;eil 
benefit that threatens the freedom and 
competitive edge of the Anieritan mai- 
ketplace. The position of the Ch*niibc! ap- 
pears to be quite firm: federal aiitliurity 
to determine employee benefits, in prin- 
ciple and in practice, is wholly unac- 
ceptable. Leave policies must, .sa\s the 
Chamber, he left to iiKH\i(lual enipio}eri>, 
many of whom are alread) establihhing 
such programs in order to retain their 
skilled workforce. 



Therefore, memben^ uf Cuiigre&i>, who 
arc uiulcr inten&* lublning b> huth &ide.s 
uii iht , (<i\ v, an either/ui prupuMtiun. 
Further cuniprumi.^e un II.R. 925 may be 
inipuhhihle. A principle i& at stake, both 
fur the Clhnnber uf Cuiiiiiierce, whieh re- 
jiM.th federally mandated benefits, and foi 
the iiieahiire'^ Mippurterh, wIim have pared 
the bilTfe pruvi.^iunb tu the bune. Legislators 
inuht decide whether the) are fur i»r agamst 
the Family and Medical Lea\e Act as it 
now stands. 

It is inhtnicti\e tu luuk back at how this 
situiUiuii de\ duped. What fulluws is a be- 
hind-the-sct ntA histury uf the Faniil) and 
Medical Leave Act. 
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A Mill Ig CoDm^ei 



A Caiiforiiia Statute in Question 

The isbiic of a luiliunal |Mrcnt<tl Icavi 
polic) in Ihe Unilcil Staler firhl aruM^ in 
Ihe 192()s, when ihc- hilcrnaliunal Lihui 
Organization (ILO) met muI rei uni- 
mended that niemher naliuu& en»ii,l nialci- 
nity leavt la\vi% The current lea\e puheicA 
of most European countries took root from 
the ILO con fere nee, hul it was not until 
1978 diat American pulie) makers he{;an 
to eome to terms with the issue of preg- 
naney and the w orkplace. Befure that time, 
women workers whu hecame pregihuit wea 
frequently fired ur reaix^igneil tu le&& viai- 
l)k* — and lesb remunerati\e — jul)&. If *if- 
forded a lea\e uf al>s>ence, new mothers 
read) to return to the wurkplact nii|;ht ilift- 
cover that their jolxs were uu lunger .i\ail- 
able. Fringe benefits, buch a.> insurance 
coverage, provided lu oilier wurkers un lca\e 
with temporar) dii>abi lilies wv.rc nut rou- 
tinel) provided lo pregnant eniplu)ec\'> whu 
took leave. Congre^ eurrei.led Ihib inja^- 
tice by enacting the Pregnancy Discrimi- 
nation Act (PDA) of 1978. 

The PDA is an amendment to Title VII 
oftheCi\iI Rights Aet uf 1961, which jut- 
laws employment discriminatiun un the 
basis of race, tolor, religiun, natiunal uri- 
gin, 01 sex. As amentleil l>) the PDA, Title 
Vn stipulates lluit " wumen affected by 
pregnane), childhirlh, ur reLued medical 
condilion>i>hall be treated tlie.*>anR fur all 
eniplo)ment related puqxjbcs . . . a.*> utiier 
persons not s>u affected but binu'lar ui llieir 
ability lo work *' 

This anti *iscnminaliun remed) w.k-> <i 
major vicf jr) for wurking wuuien. Yet it 
applies onl) tu eiiiplo)cn*> who uffer fringe 
benefits to disabled uurkens, and unl) if 
the employer has 15 or mure emplu)ees. 
Thus, women emplu)ed b) bus»inei>i5es» that 
do not offer fringe benefits lu di.>>abletl 
•^-"■ers are not enlille<l to leave and reem- 
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ployuient riglit.^ umler the PDA, Moreover, 
abuut 22 pereeni uf I lit nunguvernineni 
wurkfurce isenipluyed b\ bti^i^e^^e^ with 
fewer lluiii li) wuikerft (Bitreau uf Natiunal 
Affaii>. 1987. t2). In uthei wurdh, an ab- 
Auhile right fui pi(:gii<int wunieii tu take 
mater nit) lea>e w«ij> nut eiiLunipabbeil by 
that legislation. 

Even if the federal gu> eriuiieiit made nu 
prunuum eni;^nt in thi.s area« huwe\er, the 
.•^lateft were free tu ail and M->er<d did. In 
1978, a.*, the PDA was en<u ted, the Cali- 
fuinia artAeinbly paAS\.'d an tintendineiU tu 
the .^tate'. F«nr Hmpluyiuent and Ilutiding 
Act adding lu the .^tate\^ i xi^tuig diAiibility 
prugrani a puniMun that entitled wuineii 
workers in the state tu <ui unpaid, funr- 
itiunth pregnamy disability le<ne with jub 
reinst<itenient, Uia hanged wt-re the e.xust- 
aig pruvisiulis with lespei t tu ulher tem- 
puraiily disabled enipluyees* fui vvliuiu the 
statute pruMded wage repbu eineiit but nu 
jub guarantees and iiu niiniiiiuin leave- 
lengths. 

The statute was i halleiiged hy California 
I'edend Savings and Luan (CaL Ked,) <ifter 
the bank was lated fur refusing tu reinst<ite 
an eniplu)ee, Lillian G<irlaud, fulluwing her 
state-sancliuned nialeriuty leave. In Cali- 
foniiti Federal Suiin^,s and Limn t» Guerra, 
Cal. Fed, argued that the law <illuwed a 
special bleak fui pregnant wuuten auiuunt- 
iiig tu disi.riininatiun agaiii.^t men. This 
preferential puliiy, said the bank, viulated 
the PDA. On Kebnian 9, 1984, the U,S. 
District Court for the Central District of 
Califurnia ruled un the i a^^• and agreed with 
Ihe bank, stating. ''Califunna enipluyers whu 
tuiiiply with state law ait subject tu reverse 
discriininatiuii auits uiidci Title V'll {uf the 
Civil Rights Act] leliipuraril) disableil 
males idiu du nut reeelvc the same treat- 
iiielil as female eiuplu^ees disabled by 
pregnancy," 
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The district lotirt b dccisiun hvnt Miuck 
wiwvs through Califunita\<> feminist cum- 
iminttv. An appc«d \va.s prepared. At the 
same time, tin* U.S. Cuiigrc.s.Miiaii who had 
JUthured the Califunua prcyiaiK) dihahil- 
ity stiitute when he was ii member of the 



Califuriiia Mate legiblature decided to act 
uh the federal level against the court \s nd- 
ing. Howard Uennan (D-CA) decided to 
hetk a iuitiuiiv>ide polii.) tu protect the johb 
of Wiifkiiig wutncit tciiipiiianK diAalfk-d h) 
pregMiincy and childbirth. 



Figure 1. Civilian Labor Force Participalion Rates for Women Age 16 and Over, 
Selected Years. 1940-87 
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The Dual Burden 

The need for such protection has hcen 
amply deiiioiistrated. More woinen than 
ever l)eW' arc in the |)aid work force (Fig- 
ure 1), more than douhhng their numhers 
in a singU' generation. Career fulfillment 
IS certainly a motivating factor, but the 
majority of women also work for econonn'c 
reasons. The two-paycheek family is the 
norm among married couples. 

The numher of mothers working outside 
the home is four times greater than in 1950. 
Today, 60 percent of women with chihlren 
between three and five years old are in the 
labor force. Most dramatic has been the 
increase in the number of working mothers 
of young children (Table 1). Increasingly, 
women are returning to work soon after the 
birth of a child! almost one-halfof all moth- 
ers of chihlren under the age of one are 
working outside the home (U.S. Bureau of 
the Census, 1980). These women lepresent 
the fastest growing segment of the U.S. 
workforce. 

Approximately 75 percent of women in 
the labor force are in their child-bearing 
years. For the majority of those who become 



pregnant, their employer's maternity poli- 
cies may be an unpleasant suqmse. The 
.si/e of the ehtablii>hment in winch they work 
i.s a key factor. Studies done in the late 
1970s found that the vast majority of firms 
with 100 or more employees provided dis- 
ability leave for pregnant women and guar- 
anteed their jobs upon return (Kaniennan 
et al., 1983). These findings were borne 
out by a recent study conducted by the 
National Coimcil of Jewish Women (NCJ W) 
which concluded that **the provision of eight 
or more weekb of job-protected mecheal leave 
for mateniiiy is now the nonn in the Amer- 
ican workplace ' tnond, 1987:395). How- 
ever, according to the NCJW, firms pro- 
viding paid maternity leave are in the 
minority. 30 percent of employers with 20 
or more eiiiployeeii, and 11 percent of eiii- 
ployens with fewer than 20 employees. 
Somewhat more one-third of the establish- 
iiieiitb sune}ed by the NCJW allowed some 
job-protected family leave in addition to 
eight or more weeks of medical maternity 
leave; four weeks was the amount of family 
leave most frequeiuly oflea'd. However, only 
12 percent of eiiiployen> with fewer than 20 
workers (compared to 71 percent of those 



Table 1. Labor Force and Employment Experience of Women with Young Children 
March 1986 (in percentages) 



Family Type 



With Children 
Under Age 3 



With Children 
Under Age 6 



All women with children 






Worldng full»time 
Working part-time 




33.3 
15.1 


Unemployed 
Not in latter force 


5.9 
49.2 


6.0 
45.6 


Married, husband present 






Working full-time 
Working part-time 


16.3 p^-O 


33.2 
16.5 


Unemployed 
Not in labor force 


3.9 
49.1 


4.1 
46.2 


Other ever married* 






Working full-time 
Working part-time 


12.9 p^'O 


42.9 
12.3 


Unemployed 
Not In labor force 


11.5 
42.6 


9.5 
35.4 



* Indudos widowed, dtvorced, and married with an absent spouse. 
^ — Bureau of L^bor Statistics, unpublished data. 



48.4 



49.7 



55.2 



with more than 20 workers) &et the con- 
ditions of lea\ed b> a standard poHc). The 
absence of Mich stanihinlb, <u curding tu the 
NCJW, "introduces uncert<iiiit) *ind phiceb 
some workers at considerable risk" (Bund, 
1987: 394). 

The onl) federal standard with respect 
to inaternit) and parental lea\ e& is the Preg- 
nancy Discrimination Act. And, as dis- 
cussed earlier, this law does not require 
employers to provide benefits, onl) to be 
even-handed abuut adminidtering thu&e 
benefits they do provide. 

Special Versus Equal Trealmenl 

The news that a member uf the U.Si 
Congress wanted tu cuiTcci thid dituatiun 
b) implementing the Califuniia dlatnte at 
the national level might have been ex- 
pected tu prompt jubilatiuii. Iiidtead, it 
received a mixed reactiuii, uf buth interest 
and alarm, fruin feminist atturne)s in the 
nations capital. 

Why shuuld tliia news cau&e alarm? The 
reaAun is that man; femini&t& were quietl) 
in partial agreement with the district cuurt's 
decisiun in the Ca/. F ed, c.i&e. The) viewed 
the iiiatemit) leave statute a^ a weii-incaiiing 
but nunethelebb "protective" meabure at vxliU 
with the principle uf equal treatment uf male 
and female workers. 

Histuricall) , prutective labur laws lim- 
ited the liuur& tmil kiiidd uf jub& that wumen 
could wurk in urdertu eii&ure health) child- 
bearing. The rebultb uf the&e prutectiuii& 
can btill be felt tuila) in emplu)ment ili&- 
criminatiuii, uccupatiunal dcgrcgatiun, and 
the diflereittial betsveeii iiieir& ami wuuieirA 
wages. Thuse favuriiig the equal treatntent 
model believed that any workplace pref- 
erences) made &ulel) fur pregiitnit vvuiiieii, 
no matter how iiuble their intent, wuuhl 
inevitabi) leail tu wurkplace ih&criminatiun 
against wonien. 

Wcdt Cua&t activists) ami their allie& wliu 
supported the Califuniia maternit) lavv 
euuntereil that &iiice wumen aluiie bear 
children the) are at an indi&putable dis- 
advantage cumpareil to uurking men ami 
reqaire an edge tu help thern remain curn- 
petitive in the wurkplace. The law*& aup- 
^ ters aUu argued that &iiice women are 
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increa&ingl) iiulidpeiioable tu the v\urk- 
furce, einpluvers) wliuae buhinebdea ilepeiiil 
he<iul) un female productivity are uiilikel) 
to ihdcnininate agai.idt women employ cca 
beciiUdC of a niateraitv leave preference. 

This was an argument over means, not 
etiiU. the common goal waa work[jlaee eq- 
uit). Neverthele&^. the i&sue evoked strong 
feehiigs) on both didea, <ind they naturall) 
split over the feileral didtriet court's CaL 
Fed, decidioii. We&t Coast feminidtd were 
iletermined to appt'al \hv nding and v\in 
reinstateinent of the maternity leave lavv; 
at the same time. Rep. Herman began to 
draft federal legislation that would codify 
the California meaaure aa <i national poliev. 

Equal tre<itf:ient proponents) welcomed 
the idea of pudhiug be)onil the coiifine& of 
the Pregnane) Didcrimuuition Act, but they 
oppUdCil reintroducing the theme of women 
as dpeci<il men.Ijers of the workforce. Such 
a move, they feareil, wouhl apark a renewal 
of the debate about "women's place" in 
society. In the hanild of ambivalent legib- 
lators, thid could be extremely dangerous. 

The political climate in Wadlnngton in 
the mid 1980a waa decideilly conaervative. 
The Reagan ailminiatratioii^d platform of 
antifeder<iliain and 'MnKlitioiial v<iluea" made 
a atroiig imprea*^' n on nuiny policymakera. 
Women's rights proponents were put on the 
ilefeiiaive, finding theinaelvea having once 
again to juatify long-accepted theoriea of 
equal righta under the hiw. A phalanx of 
legialatora reiiiamed committed to the fem- 
iniat agenda, but the general aentimeiit of 
Congreaa waa one of cautiuua moileratiun. 
the narrower <inil more eircuiiiacribed the 
womeira iaaue, the better ita chaiicea for 
consideration. 

If a feileral bill were introiluced along 
the hnea of the California atatute — that ia, 
eonfined to providing apecial treatment for 
pregnant workers — how, in the prevailing 
political atmoaphere, coulil eijual treatment 
propoiieiita ever change the I'trilia of the 
debate? Tlieae activiata recognized tli<it the 
majority in Congreaa waa likely to be in- 
different to the aubtletiea of feininiat legal 
thought. Handed a narrowly diawn propoa<il 
on maternity leave, legialatora would be apt 
to cloae their milula to larger iaauea, Tllia 
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was prccibcly uliai the Wtibliliigtuii-bahcil 
feininistb wislied ti> dt iiil, fur tlic\ had 
identified a nic<iiih ul achlcwn^ tcriiit> 
letne polit) within the equal anent 
theor)'. 

Universal Disability Leave and 
Parental Leave 

The way to provide job prutectiun fur 
pregnant women without netting them apart 
from the rest of the workforce wab tu extend 
job protection to all teniporaril) disabled 
workers. Women could not then be singled 
out as requiring special treatment and nm 
the risk of appearing burdensunie tu em- 
ployers. To add a contemporar) spin to the 
issue, Washington feminists expanded thia 
concept to another le\ei: both mothers and 
fathers would be entitled to leaves to care 
for their newborns — giving time to bond 
with and nurture their infants. With this 
provision, the equal treatment model Aould 
cross over from the women's agenda tu the 
family agenda. 

Feminist lobbyists had been trying, in 
recent years, to make the case that w om- 
ens concerns were famil) concerns. In this 
wider context, policies to enhance woni- 
ens economic and societal status would 
be viewed as enhancing the famil> unit. 
**Tlie family is sacred to policymakers, 
but the "pro- fa mil)*' banner htid, fur some 
time, been appropriated b) the far right. 
Now, in parental leave, there tijipcared an 
issue that, although conceived as a wom- 
en's rights measure, had a direct famil) 
orientation that might attract cunservative 
interest while at the same time drawing 
the pro-famii> label back tu the puliticai 
center. Here was an opportunity tu weld 
women's and family concerns into a new 
concept for Congress. 

As the Washington based feminist luh- 
byists were developing their concept, in- 
terest in doing sumething about parental 
leave was rising on Cdpitol Hill, in partic- 
ular among a number uf utiicr inenihcrs uf 
the Califoniia congressional delegatiun, they 
alerted their colleague Rep. Bemian lu their 
concern about the CaL Fed nding, *md 
^ federal jub-prulected leave 
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pulic). These mfluciitial mendjers uf the 
Huuse, ali Democrats, included Rep. Geurge 
Miller, ch airman uf die Select Cunnnittee 
un Children, Yutith ami Families, and Rep. 
Barbara Boxer, an outspoken former San 
Francisco city commissioner. Rep. Ber- 
nian's close friend and ally. Rep. Henry 
Waxnian, could also be counted on to play 
a role in shaping policy. All wished to re- 
dpuhd tu the judicial Uivalidatiun uf the 
Califurnia state law while alsu addressing 
a hruader ctHiceni abuut fathers* roles in 
utirtunng healthy families. They cunceived 
aprupuddi tupruvide buth parents withjub- 
guaranteed leaves uf absence upun the birth 
ur aduptiun uf a ehdd, with an additiunal 
pruvidiun that the parental leave cuuld be- 
gin fur wunieii befure the haby arrived to 
cuver any disability ariAing from the 
pregnancy. 

Cuinbining the disability and child care 
cuncepta was intended to address buth the 
narruw iaaue uf niaieriuty didability and the 
larger cuiiceni of res|Hinsible parenting. Tlie 
legislators reasoned that by opening the 
leave-taking entitlement tu fathers, thepro- 
pusal avuided tlie apfxraraiice uf a "wunien's 
concern" ai.d appealed tu a broader 
constituency. 

The news uf the California legislators* 
initiative was greeted with chagrin by the 
handful uf feminist attumeys and urgani- 
zatiuii representatives vvliu had furmed 
theiiiselvcd intu a cuinmit^ie to draft a the** 
oretically duuiid disability and parental leave 
bill fui Cungressional cuiisideratiun. The 
cure drafting cumniittee included Wendy 
Williams and Susan Deller Russ uf George- 
tuwn University Law Seliuul, Dunna Len- 
huffuf the Wuiiien's Legal Defense Fund — 
veterans uf the fight for the PDA — and Sherry 
Cassidy uf the Cuiigicc%diunal Caucus fur 
Women's Issues. This core group was fre- 
ipieiitly augmented hy dUih individuals as 
Sally Orr uf the Afesociatiun uf Jiiiiiur Leagues 
and Betty Jean FLill uf the Cual Eiiipluy- 
ment Project. Helen Blank ufthe Children's 
Defense Fund cuntrihuted her expertise to 
the early undertaking, as well. 

The drafting cuinniittee decided that the 
parental leave luncept cuuld nut be stretched 
tu eiicunipass maternity leave (winch is es- 
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sentiall) a fumi uf Ji^abtlitv leave) witliuut 
niniiingintu the special trcatincnt trap* &incc 
only uuinen ^vmilJ he ahlc tu claim a preg- 
nancy -relatcil medleal pruhleni. All the 
same, the tlraftuig iumniittee ineniher&* 
commitment tu the equal treatment ap- 
proach tu pulk)maklng dIJ nut ilim theii 
appreciatiun uf the benditi\e bituatiun that 
now arose; they would ha\€ tu alert the 
parental'mateniity leave hill dpundura- in- 
fluential nieniherd uf Cungit^^ with whuin 
die coniinittec ahared respect and admi 
ration — that their prupu^ed Itgldlatiuii waa 
unacceptable, and that the uiiK tulerable 
initiative vva& one that di^tinguidheil dis- 
ability leave fruni parenting leave while en- 
suring both for everybody. 

With inan^ a^bUrante^ uf guud will, the 
drafting eummittet gingerly eun^tyed itc^ 
rcser\dtiun&. The Repre&ent ♦iive& re 
sponded graciuudly. "Shuw u& aun.cthing," 
they said. Little did they know that the 
current carrying the parental lea\e prupu- 
sition was about tu dhift from Capitul Hill 
to the outside urganizatiun^. The na&cent 
proposal cijcaped tht hand& uf Icgialatura 
and was nut tu return fur quite &ume time. 

An Outline Is Circulated 

The leave proposal outlined by the 
drafting cunmiittee fur cun&iileratiun by 
the members of Congress bad a wide reach, 
no employer e\tmptijn:> fruni the f;ru- 
fXJsed [Hilicy were cnv.oiuned, it >vai> nieant 
to provide fur ail wurkeri> whu may expe- 
rience a disabling medical cunditiun, need 
time tu e&tciLIish family cuhe^iun with a 
new baby, or administer tu a gravely ill 
child. The uutline ilid nut call uii em- 
ployers to |>ay wagCb tu wurker& un leave, 
but did require f>rt-e.\i&ting health in- 
surance benefits tu be continued. 

The drafting cummittee nieniberi> rec- 
ognized that theirs wa^^ a cun^iderably 
grander idea than the unc thcii cuiigrea- 
sional allies) bad in mind. Murcuver, it wa& 
plain that a half-duzen ur j>u \Va&hingtun 
lawy er dubby istb, nu matter their cxtraur- 
dinary commitment and cxf>crti&e un the 
PDA, had little weight with which tu sway 
a congressional delcgatiun amply &up- 
^^ied in its point of view by the feminists 



amung \is> uwn California cuUdtituent^. 

Su, even as) the drafting cummittee*d out- 
line wa& being delivereil tu the Califurnla 
repre&entatived, the cunuiuttee set uut tu 
enlidt a wiilci range uf urganiz^itiunal in- 
terest in itd [irupuSal. Bruught ui at thi& 
btage were trad i ti una 1 wuinen'd gruupA, such 
ad the American Adduciatiun uf University 
Wunien, niure speciaK^eil adduciatiuns like 
the PeuMun Rights Center, and dever<d la- 
l>oi urganiz^itiuii^. including the United Autu 
Wurkers, the Service Empluyee^ Intenia- 
tiunal Uniuh, the Cumniunlcatiund Wurkers 
uf Anterica, and the hitematiunal Ladies* 
Garment Wurkers' Uniun, The drafting 
cumnuttee d strategy was tu invulve these 
groups in fleshing out its outline for pa- 
rental and disability leave, and thereby es- 
tabhsh a cualitiuu invested m the propusal. 
This is an impurtaut element in develuping 
real cumnntnient tu a measure., while var- 
iUiis luhbying gruups may unite in sUppurt 
uf a particular prupusaU their degree uf 
cumniitment tu it — and its priurity uii their 
agendas — may vary. The inclusive ap- 
pruach adupted by the drafting cummittee 
pruinised the participating urganizatiuns a 
hand in developing the proposal in return 
for their conunitment to work actively for 
the bills advi^ncement, 

Tliis initial cualitiun-L jilding strategy was 
risky, fiupeless decentraluatiun., lus^ uf 
cuntrul, aimleosness — any uf these prub- 
lems cuuld have beset dUch an undertaking. 
The missiun uf the cummittee, after all, ivas 
tu put hutii a bdl and a cualitiun tugether 
in fairly shurt urder. Furtunately, the close 
licrsunal and professtunal associatiuns amung 
the urganizatiunal repre^entatlve^., and their 
cumniun guals, prutected against break- 
downs, Pussibly because at this earl) puint 
m the histury uf parental leave legislatiun, 
the issue *>a."> nut generally viewed as une 
likely tu niuvc thruugh Cungress in the near 
(ur even distant) future, nu cuiuprtitiun arose 
aniung die various gruups fur coiitrul uver 
the measure. The wumen whu hail cuUsti- 
tutcd the cure drafiing cunmuttee cuntinued 
tu uversee all matters, iletermining ageii- 
ilas, calling the cuuntless meetings, and 
fulluwing u|i un all issues related tu the 
proposal taking shape. 



Not suq)risingly« tlii& Lualiliuii-buiKIin- 
strateg) did make dccidiun-making luiii- 
bersonie. Eacli detail of the proposal — and 
there turned out to be SLorui> — was* &ub- 
jccted to the deniuLratic [JruLu^^). Thi& ap- 
proach wa& lahunuii^ and tiine-cunMuning 
(a major fnidtra)iun tu &unit participant. a& 
the proposal developed), but it ilid allu\\ 
diflficult issues to be airtd anil debated b\ 
the various organizations. 

For instance, while there vvas little ili&- 
sent on the need tu initiate a leave bill that 
provided for both disabiHt> ami parental 
leave but treated them as separate eun- 
cepts, and \er> little discurd u\er the amuUiit 
of leave time that ahuuld be made avail- 
able — six months for disability leave, four 
months for parental leave — the matter uf 
not requiring paid leaves of ab&enee was a 
source of serioua disagreement. Luw-in- 
coine workers wuuld be vtr) unlikelv tu 
e.xercise a right tu take a leave witliuut pav. 
The core of anv social policv regardmg leaves 
for disabilitv or parenting, it \\d:> puinted 
out, must be some wage replacement mech- 
anism, so that persuns at ever% level uf the 
workforce could participate. 

Admitiedly, the drafting committee had 
experienced its uwn deep cunflict uver thi& 
issue, but nltimatel> cunduded that a bill 
requiring cmpluver& to pa> their ab&ent 
v\*orkers would be viewed b) niu&t legisla- 
tors as nmch too extreme. The principle uf 
the matter, :h» conanittec made dear, was 
the entitlem* lit of a ba&ic right tu lake a 
leave whcr. .special cir«.um&tanL.:> de- 
manded witliuUt lusiiig uiic'j, jub. If wage 
replacement had tube furfeited, at IctU^t the 
pro|)Osal would applj tu all bu>iiiesacj>, large 
and small. 

The intensive work of the drafting cum- 
mittee took on a life of its own. It dealt with 
the broad issues as iiiicntly a& it explureil 
the intricacies of labur law, feilerall) anil 
privatel} spuiiduredunpluvec benefits, col- 
lective bargaining agreenieiita, and all odier 
factors relevant to the devi&ing *jf a flrst- 
of-its-kind national short-ti.mi di>abilit> and 
narental leave policy. The findings of this 
exhaustive effort by the committee — all of 
whose members had other ongoing profes* 
O responsibilities — were nut nece&.^ar- 
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ilv intended fur % ua^i>iun in -he biH, but 
tu elidure tiiat the • uiiKiiittce |j(;>s>e>aed e.\- 
perti>v. in the subject area. 

To the niemljers uf Cungress whu had 
received the drtifting ti-.nnntlee"^ uriginal 
bill uuthrit , tliedc cfTurtd iiiu>i have ap- 
peared futile. Rep. Bengali had already 
sent hi» cupv uf the uutliiie tu die Huuse^ 
legiAlative cuiniderd uffice* and a bill, in- 
tegnited with the Cuiigre&snian*i> original 
|jarental-matemitv leave cuncept, waij ready 
tu be drupped in the hupper. Neither Rep. 
Bcniiaii n^r any uf lii» culleagueb wished 
Ik) introduce a measure that encumpa^sed 
ui.iversal ilidability leave. In their view, 
this was nut germane tu the matter uf eliild- 
hirtli and child care. 

The cualitiun was dtiuined bv the legia- 
lat »rs rejectiun uf ita appruacli. Tlie leg- 
inlaturs explained their pu^itiun. it was nut 
t!iat they rejecteil the equal treatment the- 
ury. it wad that the equal treatment tlieury, 
in the furm uf the bill develuped by the 
drafting cummittee, v\as mu«.li u broad to 
attract aerioua alteiilioii. Rep. Bennan felt 
certain that Congrej?a might move v«a a leave 
hill, but not on the version proposed by the 
drafting committee. 

Reprer^ciitativea of the coalition met sev- 
eral times with the lawmakers to debate 
tliio aA^^ertion. The menibera of Congress, 
reniiiidirig ttie coalition that they'd been 
around the legislative block before, re- 
mained beliiml their own approach to the 
leave legislation. Coalition repreaentativea, 
who attempted to dramati/e the breadth of 
support for their approach by appearing en 
muActe at the conference table, were equally 
steadfast. No doubt the amount of work they 
had already expended in developing their 
propo.««al was a factor, but more important 
was tl '? principle at stake. 

If the groups in the coalition had any 
leverage, it w»t> the gnjwing excitement over 
the pohtii al phenomenon known as the gcn- 
ilei gap. This wa» 1984, a prcMiIential elec- 
tion year, and the gender gap inspired pol- 
itic ian?» of i.very stripe to do something for 



' Kacli House of (Jonprl•^s lias a fceparaic >laff of 
lei;i>Inli\e ex|HTls wlio irnnhform clrafi pFopos»I<$ 
mtij ihc proper bill fomi fur offu lui iiitruiluciion. 



the nation*:) female elect onite. The per- 
ceived clout of tlie uuincir& urgaiiizatiuns 
eertaiiily had an impact on the dibi u&&iun 
cf the parenta' leave proposed. Bui umon- 
nected, more immediate cunc cms micIi a& 
the national elect iuiis suun overtook l>otli 
the edition and the legislators, and the 
Jiscussim had to be suspended. 

Then it was 1985. Contrary to the pre- 
dictions of man> feministd, the gender ^d\t 
had not een wide enough to unaeat Pie&- 
ident Reagan. On Capitol Hill, legii^laturb 
reacted negati\ely to the failure of the Deni- 
ocnitic pre2>idential ticket and it» feniliuat 
adherents. W^cre onU a few weeks edrlier 
politicians had beaten a path to their dour&, 
now feminist women's groups found them- 
selves and tliei.- agenda held at a tool and 
measured distance. Although the California 
Democrats remained sympathetic, the co- 
alition was perceived as politicalh weak 
when it resumed the quest for a parental' 
disability leave bill. 

The Or iginal Cong*''*ssional 
Sponsor3 Bow Out 

As the 99lh Congress began, the CaU 
ibrnia members showed &ign& of ha\ing 
second thouglits about their earlier re- 
jection of the coalitions all-ititlusive leave 
proposal. However, they were now per- 
plexed by other, more practical concerns 
that arose from the Aa> Congress oper- 
ates — in particular, from the demands and 
constraints of the committee i>ystem. 

When a bill is introduced in the House 
of Representatives, it is referred to the 
committee and subcommittee with juris- 
diction over the subject matter of the bill. 
(Many bills get no further, tlie> languish 
and die with the end of the Congress) 
Action on a hill generally begins with at 
least one subcommittee hearing comened 
for the purpose of gathering relevant in- 
formation and airing the pro& and con&. 
If there is sufficient interest in the bill 
among the subcommittee members., the 
panel meets to "mark up,** or amend, the 
hill and then sends it to the full com- 
mittee, where the foregoing process is typ- 
ically repeated. The full committees final 
O 5 are to vote on the bill and, if it passes. 



to furnish a report on it& contents and 
purpose^ for the rest of the Flouse. 

hi most \<i^e^ (the eAce|>tions involve bills 
considererl conipletelv iioiieontroverMali, 
before a bill tan come before the whole 
House for consideration, it must go to the 
Rules Committee, ivhose fiinetion is to de- 
cide the circumstances under which the 
mcMsiire will he considered bv the House — 
fur cxcimplc, how mail) liour^of debate will 
be allowed, and whether there will be any 
re^^trictions on amendinents olTereil /rom the 
floor of the Hou.se. Only when the bill has 
been granted a role van it be brought before 
the full House for debate and a vote by all 
the members. Should die bill then win a 
inajorit) of votts ca^t in the House, it is 
referred to the Senate, where a substai.Ually 
similar proce»s begins all over again. 

Members of the House of Representa- 
tives tvpivallv sit oil at least two full com- 
mittees and several subcommittees of each. 
They spend a great part of their working 
hours mastering the intricacies of the topics 
and issues handled by their coiiiiiiittees and 
subcommittees. House members normally 
ap|MJint one or two of their own staff persons 
Uj assist them in this chore, and they also 
rely on conimitte*. and subcommittee staff- 
ers. All other subject matters — that is, thjse 
outside the inembers* committee jurisdic- 
tion — ^are deah with by members on a cateh- 
as-catch-can basis. Legislative aides han- 
dling nuncoininittee is-sues for menibers 
generally are responsible for a staggeringly 
ilivex^se (and oft-times inconsequent ial; pile 
of subjects. 

The length of the process and the com- 
mittee responsibilities of members of Con- 
gress meai* this, members tend to resist 
assuming principal authority for issues out- 
side their committees' purview. 

The pareiital/disabdit) leave proposal 
developed by the coalition of women's 
gruiipo — a measure now ientatively entitled 
the Family Hionoinic Security Act — was 
more than just a theoretical problem for the 
interested members of the California 
vongressioiial delegation. Not one of these 
nienihers sat on the panels (the Education 
tUiil Labor Committee and the Post Office 
and Civil Service Committee^ to which such 

17 



a {irupusal wuuKl be rcfcrreil. TIic draft Ltll 
urgeil liV the eualitiun v\a£» ulniuUdly v\iJe 
ill ltd reach, tu advance It ^uidd require 
kuth duhdidiitial {ier^una! and ntaff re- 
duurcev and lime* cuinniuditicd hardK ih 
finite to legi;$lators. 

Rep. Bernian remained dee(>lv uun- 
ceriied abuiit reduhiiig the Califurnia di- 
lemma left hy the euurt d deeidiun in the 
Cat, Fed. ease — an appeaU euurt ruling un 
the eaj>e v\as» expected at aiu niinute— and 
it niUdt have been deeply didappuui(4iig tu 
lilin that hid initiative in diid regard ivas 
nut whull) embraced bv the eualitiun, 
Nevcrthelcdd, he infurined the eualitiun 
iiieniberd that he t^uuhl iiut ad againdl their 
iiiteredtd. He gladl) pruinided lu eu»puiiaur 
their prvfjudal and tu wurk fur ito appruval, 
but he euuld not act ab ltd chief dpuii^ur. 
Rep. Bennan has been true tu hid vvurd* 
remaining activelv behind leave legidla- 
tiun. While utlier legidlaturb uerit un tu earn 
cundiderable attentiun fur their kev dpun* 
dufbhip uf the Family and Medical I^ave 
Act, it dliould not be forgotten that the leg- 
idlatiunuweb itdcuiiceptiuii tuRep. [luvvard 
Bemiun of California. 

The Dean of Coiigresswomen 
Steps In 

The eualitiun had deriiundtratcd ltd 
duiiiinaiice uver the directiun uf parental 
leave* Yet nuvv there uad iiu cungreddiunal 
dpundur fur the cualitiuii% prupudal. Thid 
ditiiatiun prevailed fur perhapb an huiir 
after Refj; Bennan aiiriuuriced that lit cuuld 
nut dpuUwUr till bill. It tuuk abuut that 
lung fur Cungrei>5»vvunian Patricia Sclirue- 
def tu uffer her leaderdhip fur the cuali- 
tions proposal. 

Rep. Sclirueder, the demur wuniaii In 
the HuUbe, id generally regarded ad the 
furemobt vvumend rightd aclividt in Cun- 
greba>- A Harvard-educatcd lawyer, bhe ib 
very Mnart, a quick dtiidy, and an inde- 
fatigable legidlator. Furtherniure, Rep. 
Schrueder chairb the Civil S*jrvlce Siib- 
cuinmittee uf the Iluube Pubt Office and 
Civil Service Cummittce — the dubcum- 
niittee with juriddictiun over legidlatiun tu 
provide parental/disability leave for gov- 
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ernmeiit einplu>ee». Federal wurkerb were 
included in the iualitiuird prupubal. And, 
ad cu'chair uf the Cuiigrcbdiuiial Caiiciib 
fur Wunieiib IddUcb, a legislative dc-rvice 
urgaiii/atiuii cuinpriding mure than 100 
HoiidC members and a stalT that acts as 
liaiduii with the wumeiid urgalli^«ttiund; Re|x 
Schrueder liad a built-iii i. uiigf Cddiuiiai eu- 
alitiun witl which tu launch the bill. 

Ad it happeiieik the Culuradu Deniucrat 
had been luuking fur a pupuhir isbue tu 
.<,new the flagging pudt-clectiun iiitercdt 

wumend nghtd, and the parental leave 
Idea wad a perfect tunic, h crob&ed uver 
intu the "^pru- family^ iluiiiaiii, which wad 
particularly attractive tu Rep. Sclirueder 
becaubc it nut unly bruadened the appeal 
uf a wunieiid initiative but it aldUdtule the 
thunder of the new right. A davvy politi* 
cian with a knack fur delivering memo- 
rable une-linerb. Rep. Schrueder wab the 
ideal pitchwuniaii fur the parental/did- 
ability leave prupubal. All in all. Rep. 
Schrueder wab perfect fur the bill and the 
bill was perfect for her. 

Su, happily fur all iiivulved* the wurk uf 
the drafting committee was to be rewarded 
after all. In a final flurry* of activity, the 
coalition completed its magnum opus. The 
proposal delivered to Rep. Schroeder in- 
cluded, four muiitlid uf unpaid parental leave 
upuii the birth, adoptiun, ui dcriuUd illnesd 
uf a child, with pudt-leave jub reiudtate- 
iiicnt, di\ iiiunthd uf uii^^aid dhurt-term dis- 
ability leave, with jub reindtateiiient, cuii- 
tiiiuaiice uf pre-c'Mdtiiig health insurance 
and maintenance uf all uther pre-leave em- 
pluyee beiiefitd, duch ad dcmurity and pen- 
diun accnial, a civil cuurt right uf action 
against employers who deny leave; and js- 
tabbdhment uf a cunimiddiuii tu .-^tudy and 
make recummendatiuiid vathin iwu yeard uf 
enactment with rcbpeet tu a natiunwide paid 
parental and didability leave pulicy. (This 
pruvidiun uvercaiiie mudt uf the lemaining 
didcurd ill the cualiticn uver the unpaid 
nature uf the leaved called fur by the pru- 
pudal.) AW cmpluycrd invulvrd in interdtate 
cummerce were tu be cuvered, ad well as 
all guvemment entiticb frum die federal levul 
down. 
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Key developments in evolution of the Family and Medical 
Leave Act: 

September 1978: California slalale enlilliiig \\oinen wurkert> lu four-munlh jub- 

protected pregnancy disability leave signed into law. 
October 1978. Congress approves Pregnancy Discrimination Act. 
August 1983: California Federal Savings arid Loan l. Guerra filed, didllenguig 

California's pregnancy leave statute. 
Febmary 1984: U.S. District Court for Central District of California rules in 

CaL Fed. case, finds California pregnancy leave statute violates Title VII. 
March 1984: Informal committee to draft disability and parental leave legiblaliun 

has first meeting in Washington, D.C. 
April 1985: Rep. Schroeder introduces H.R. 2020, Parental and Disability 

Leave Act, in House of Representatives. 
April 1985: U.S. Court of Appeals for Ninth Circuit reverses district court*s 

decision in Cal. Fed. case. 
October 1985: First congressional oversight hearing on H.R. 2020. 
March 1986: Parental and Medical Leave Act, revised version of H.R. 2020, 

introduced in House of Representatives as H.R. 4300. 
April 1986: Parental and Medical Leave Act introduced in Senate as S. 2278. 
June 1986: House Post Office and Civil Service Committee passes H.R. 4300. 
June 1986: House Education and Labor Committee amends and passes H.R. 

4300; now called Family and Medical Leave Act, bill includes leave for 

care of seriously ill elderiy parents. 
January 1987: S. 249 introduced in Senate. Otherwise identical to H.ii. 4300 

as amended by House Education and Labor Committee in June 1986, Senate 

bill has no provision for care of ill parents. 
January 1987: U.S. Supreme Court affinns appellate court decision in Cal. Fed. 

case: California pregnancy disability leave statute dues not violate Title VII. 
February 1987: H.R. 925, identical to H.R. 4300 as amended by House Ed- 
ucation and Labor Committee in June 1986, introduced in House. 
October 1987- "llinanisan compromise on H.R. 925 announced, includes re- 
duction ..I leave time and higher small-employer exemption. 
November 1987: House Education and Labor Committee passes compromise 

version of H.R. 925. 
February 1988: House Post Office and Civil Service Committee appwvcs, without 

revision, federal employee section of H.R. 925. 
June 1988: H.R. 925 awaits consideration by House of Representatives. 
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On April 4, 1985, the formally titled 
Parental and Disability Leave Acl^ (PDLA) 
was introduced in ibe House of Represen- 
tatives. The PDLA drew only 20 original 
cosponsors, but ibe list included many 
prominent and bigbly respected legislators. 
A few of ibem were Republicans — making 
ibe bill arguably bipartisan — and, signifi- 
cantly for tbe effort to enlist support for ibe 
bill beyond tbe feminist constituency — Rep. 
Christopher Smith (R-NJ), one of tbe fore 
most anti-abortion spokesmen in tbe House, 
was among tbem.^ 

The endorsing organizations were the 
Amercan Association of University Women, 
the American Civil Liberties Union, the 
Association of Junior Leagues, tbe Coal 
Employment Project, the National Feder- 
ation of Business and Professional Wom- 
en's Clubs, the National Organization for 
Women, the National Women's Political 
Caucus, ihe Pension Rights Center, tbe 
Women's Equity Action League, and tbe 
Women's Legal Defense Fund. 

Interestingly, tbe fact that tbe Parental 
and Disability Leave Act covered tempo- 
rary disabilities of all kinds prompted little 
remark from observers on or off Capitol 
Hill. It is likely that tbe sheer novelty of 
the proposal distracted attention from its 
substantial reach. Certainly tnie is that the 
measure's proponents dwelt largely on the 
parental leave component, which was tbe 
bill's central and undeniable appeal. 



^ The name of tlie hill was lo change onct inure, 
but the move away from using "family" in the tiile 
of the prototype hill was due to the apprehension 
of drafters that the measure would he mistaken for 
the property of the far right. 
* The anti-a])ortior. conneelton Uas been made re- 
peatedly in belialf of parental leave, hul it hab yet 
lo create a really firmatlachnient among anh-abor- 
"'-j^-~^cs, despite the lohhying effort devoted to 
D ''y 'Lf.S. Catholic Conference, 



The Luck of Timing 

With a mere 20 cosponsoi^ and a great 
deal groundwork still needed to prepare 
for its advancement, the PDLA might have 
been expected to languish. However, the 
legislation seemed to possess a charmed 
life from the very beginning. An early 
happy omen was t!ie number it was gixen — 
H.R. 2020. An easily i .iiembered bill 
number can be enormously helpful in 
gaining attention, and sympathetic mem- 
l3ers of Congress would later state that tbe 
PDLA was as clear-sighted as its number 
suggested. 

Then, less than two weeks after the 
PDLA was introduced, the US Court of 
Appeals for the Ninth Circuit handed down 
its decision in the CaL Fed. case. To tbe 
surprise of many observers, the appellate 
court reversed tbe lower court's ruling and 
found tbe California maternity leave stat- 
ute compatible with Title VII. The Nmth 
Circuit held that tbe federal Pregnancy 
Discrimination Act was intended to pro- 
vide "a floor beneath which pregnancy 
disability benefits may not drop — not a 
ceiling above which they may not rise.'' 
Rather than provoking more equal-versus- 
special treatment acrimony, tbe finding 
served to consolidate support for action 
at the federal level. Now, more than ever, 
a national leave policy appeared timely. 

The backers of H.R. 2020 looked no 
further for a press strategy. The Ninth Cir- 
cuit Courts clear ruling, and Cal. Fed.'s 
immediate appeal to the Supreme Court, 
made the issue of parental leave eminently 
newsworthy Most reporters covering the 
issue gave tbe bill a favorable spin. * The 

* Several reporterb who bi)oke wUh the author in- 
dicated that their perboiiai bympathieb were en- 
gaged, ftinte many of diem liad infaiib themselves 
and eiijoyed but meager benefitb from their o\>n 
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fortunes of the infant legi&latiun buared, 
as did the prestige of its bponbur ar 1 en- 
dorsing organizations, who appeared to 
possess remarkable furesight. 

Back to the Drawing Board 

As the Ninih Circiiil decision raibcd 
the profile uf the parental leave issue, twu 
allies uf the wunietib gruupb tuuk a becund 
and closer look at H.R. 2020 and quietly 
pronounced it unacceptable. Organized 
labur identified pabbdgCb m the bdl that 
Were vague enuugh tu imperil the beniurUy 
s)'stem."' At the same time, disability riglits 
activibtb tuok ibsue with the very ube uf 
the term dibability thruughuut the bill. 
They pointed out that H.R. 2020 defined 
disability db a tutal inability to perfurm a 
jub, d nut ion ui dibability that the dibahled 
right b advocateb had been »tniggling fur 
years to overcome. 

And then, cuugrebbiunal cummittee ex- 
pertb puinted uut that the frec-btanding 
bill did nut duvet ail with exibting labur 
law. 

The niebbage \vab clear, the PDLA clearly 
appealed to gruupb btyund the wumen*» ur- 
ganizatiuUb, but itb bhurtcunungb were tuu 
glaring fur their unqualified buppurt. Ab it 
stuud, H.R. 2020 wuuld Uut du, abenating 
the labur and dibabiiity-nghtb cunmiuriitieb 
was unthinkable. The drafting committee 
wuald have tu he recutibtituted, a revibed 
hill would have tu be intruiiuced. 

A uert routul uf oeenutigly eridlebb meet- 
ingb began. Suntatiy i»urt uidiVidualb jc.f.ed 
the drafliiig cuiitiiuttee that cuuferetice hallb 



employers* leave |>oIici"es. In ihis conneclion, an 
ironic situation arose in llie spring of 1986, when 
the Depart jnenl of Labor had to cancel a long- 
(ilaniiLHl family pulii it*s seminar cu-hustetl hy the 
privatt-fecttor nureau uf National Affairs (BNA). 
The Newspaper Guild went on strike against BNA 
and U.S. Libor Secretary William Brock did not 
want to cross the picket hue. Prominent among the 
reabont* fur ilie strike was BNA's refusal lo allow 
iht ibsuL of parcnt.tl leav( tu he bruuglu to the 
bargaining table. 

^Tliis particular problem dwelt in the unintended 
inference that leave-takers would have an uncon- 
ditional ngbt to their jobs, superceding the right 
uf mure senior nunleavt-ukiiig enipluyee.s, in sui ii 
V _ js as widespread layoffs. 
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had tu be buuked tu accummutlale the par- 
ticipantb. Nutable additiuUb tu the cum- 
mittee at tbib puint were the AFL-CIO, the 
National Education Absociation, the Coa- 
lition of Labor Union Women, the Dis- 
ability Riglits Education and Defense Fund, 
the Natiuual Council uf Jewish Wumen, the 
League uf Wumen Vuterb, the American 
Nurscb Assuciatiun, and the Older Wum- 
en'b League. Albu, fur the first time, staff 
expertb — tiutably Ellen Battibtelli, Fred- 
erick Feiubteiti, and the late Linda Ittner — 
frum the relevant cutigrebbiunal cumniitteeb 
took part. 

Remarkably, the inclubive approach used 
earlier by the drafting cummittee Wurked 
once again. Not uuly were the bilPb prob- 
lemb adcrebbed buccebbfuUy, but the cu- 
uperative effurt pruduced real cum t ailment 
frum a larger and mure diverbe cualitiun 
than before. Any disgruntle me nt that may 
have lingered amutig urgai iizati uUb not in- 
i^iudcd in the development uf the prutwtype 
bill buun dibbulved. It bhuuld be nuted, 
however, that participation in the drafting 
prucesb did nut etiburc an urganizatiun*b 
cntiurbement uf the pruduct, ab had uc- 
curred earlier. Fur bume gruupb with many 
levelb uf bureaucracy — th i AFL-CIO, for 
example — endurbemetit uf parental leave 
legidlatiun fulluwed lengthy ititraurgatiiza- 
tional debate. 

The redrafting pruceeded bniuuthly fur 
the mubt part an<' largely unbeknuwubt to 
the cungrebbiuual bputiaurb. Cualitiuti meni- 
bcrb cuntinued tu call fur a natiunal parental 
and dibability leave pulic> but avuided abk- 
ing legislators specifically to cosponsor the 
imperfect H.R. 2020. 

The congressional experts' eonceni alx)ut 
the free-standing nature of H.R. 2020 was 
solved by nio Idling the rev isi un on the ex- 
ibting F*air Labur Standardb Act. Labur*b 
problem with the bdPs unintended threat 
to the seniority system was solved with the 
addition of a single paragraph making clear 
that, in the event uf a layuff, leave-lakerb 
would not be eligible for their jobs ahead 
of more senior workers. 

Resolving the disability-rights coinmu 
nity's (piarrel with the bill wab even eabier. 
the term "medical leave" was substituted 
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for "disability leave" llirouglioiU H.R. 2020. 
Medical leave more precisely defined the 
matter anyway, since H.R. 2020 coiiolnied 
this type of benefit to co\er health ondi 
tions ranging from pregndnf ^-related var- 
icosities to cheniotliera[^ treatments fur 
cancer patients. 

Once these problems were disposed of, 
new issues arose. By mid-1985, the first 
negative nimblings about H.R. 2020 began 
to be heard. The bill's co\erage of small 
employers was troublesome to some legis- 
lator^. This was a thorny issue, putting pro- 
ponents on the defensive. The "redrafting" 
conin»'ttee (hereafter referred to as the tu- 
alition) decided to compromise. By estab- 
lishing their own limits on the bills u»\- 
enige, proponents hoped not only toreinfurte 
their control over the terms of the debate 
but also to signal their responsivenet^ tu 
concerns about hardships for employers. 

The compromise that the coalition could 
agree on was an exemption for employers 



with fewer than fi\e wurkers — the same ex- 
emptiun that pertains tu the Fair Labor 
bUttiilards Act, which established the nnn- 
iiniim wage and was used as a model for 
revising H.R. 2020. (Under Title VII of the 
Civil Rights Act, uf which the Pregnancy 
Disability Act is a part, the employer ex- 
emption is higher — fewer than 15 
employees.) 

At this puint, the cualitiun felt sumewhat 
magnanijiuus abuut cuinpruinising at all. 
After all, there was as yet nu organized 
uppusitiun to H.R. 2020's universal em- 
plu)cr cuverage. Nevertheless, if it soothed 
cungressiunal cuiicerns tu eAcnipt small 
enipluyers fruiii cuverage, why not? The 
prospects fur the revised legislatiun cuuld 
only be strengthened by this modest 
cuiicessiun. nuw the measure could be 
aiKlresscil as a pru-family initiative that also 
was sensitive tu the needs uf small 
businesses. 
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Tlie Issue Cutelies Fire 



There were a few observers of the coa- 
lition's rewriting marathon who wondered 
what purpose would be served by a fresh 
bill if no actual congressional action had 
occurred suggesting the need for a more 
substantive initiative. The nonnal legisla- 
tive process would call for a thorough airing 
of the legislation before the markup began, 
but here was a situation where the markup 
(albeit unofficial) was already well under- 
way. Congressional staffers feared that the 
quest to revise was turning into an obses- 
sion. It was lime to act. 

H. R. 2020 had aroused enough public 
enthusiasm by the fall of 1985 to warrant 
an oversight hearing on the prevalence of 
maternity and paternity leaves among 
American businesses. Since congressional 
oversight hearings explore issues, rather 
dian specific legislation, such a hearing 
was a perfect approach to the matter at 
hand. The revised bill was not yet ready 
for introduction, but its subject was ready 
for a national fonnn. Parental leave had all 
the ingredients to make a fine oversight 
hearing: a well-defined problem, real peo- 
ple ready to relate how their lives had been 
affected by the lack of leave, solid statis- 
tics, many stellar spokespersons, and a 
simple-sounding solution. 

Parental leave was sufficiently intriguing 
that the chairs of all subcommittees^ to which 



*The multiple commiUce and subcomniiUe.^ re- 
ferral of H.H, 2020 stemmed from the broad areas 
of law touched on hy the bill. Since it involved 
workers not only in the private and nonlederal gov- 
eninient bctturb but al&o in the ftJeral go\eniiiicni, 
it was referred to two full committees: the Education 
and l^bor Committee, wliere it was referred to both 
the l^lwr Standards Subcommittee (because of its 
similarity to the Fair Labor Standards Act) and the 
l^bor-Management Subcommittee (because of its 
impact on employee benefits and labor law), and 
p. y^.^* Office and Civil Service Committee, where 
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H.R. 2020 had been referred agreed to a 
joint uverbight hearing. These members of 
Congress and their panels were: William 
("Biir') Clay (D-MO) and Austin Mun)hy 
(D-PA), chairs respectively of die Labor- 
Maiidgemcnt Relations Subcommittee and 
the Ldjor Standards Subcommittee of the 
Education and Labor Committee, and Pa- 
tricia Schroeder and Mary Rose Oakar (D- 
OH), chairs respectively of the Civil Ser- 
vice Subcommittee and the Compensation 
and Employee Benefits Subcommittee of 
the Post Office and Civil Service Committee. 

On October 17, 1985, the four panels 
met to conduct the first congressional probe 
into leave policies for employees in Amer- 
ica. The event was enonnously successful. 
Substantial and eloquent testimony entered 
the record, making a strong case for a fed- 
eral response. With all the skillful orches- 
tration behind the scenes, the outcome was 
hardly suq)rising. 

Ten witnesses, carefully chosen by Hill 
btaffers to express impassioned support for 
a federal bill from different vantage points, 
appeared before tht joint panels. It was an 
artful display that included a self-styled 
"macho man" from the United Mine Work- 
ers juxtaposed with a spokeswoman for the 
Association of Junior Leagues. The homey 
pediatrician T. Berry Brazelton, who rolled 
a bhort film of happy infants bonding with 
theirparents, charmed legislators from both 
sides of the aisle. The mood was mellow. 
It is likely that panel members who har- 
bored reservations about a federal response 
to the leave problem felt that an uvcrsight 



it uas referred lu two of that eommitlee's subcom- 
mittees, (!) Civd Service and (2) Compensation 
and Employee Benefits. The current version of the 
bill, n.U. 925, was subject to the same multiple 
referral. 
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Iicnrit:g H<is <i IiarinlcAA <irf<iir <itul thcrtfurt 
nut the |il<icc tu cxprusA liuAtilit). It dlbu 
prulijlilc tlidt, bitiix* little piiLlli u|i(iUAitiua 
li<ul Aurf<Hcil <it tliib titiic, riu iiiciiilitt>> were 
willing to nppear negative. Whatever the 
ruiisun, a few vungrc^biunal p<inclibt.^ cx 
prebbcil bumc uircfiil bkcptielbni hut nu un- 
cuntru\crtihlc uppu^^itiun. In itft fitftt uffii !al 
uiiting, the IbMie uf parental leave enier^eil 
unseathed. 

The Revision Is Introduced, 
The Opposition Is Organized 

The nionientmn ilc\clupcil b) the biie- 
cesbful ovcThight hearing piekeil up bpecii 
over the next few niunthb. The Supreme 
Cuurl agreeil tu eunbiiler the nltinuite f»ite 
of the Califurnia pregnane) leave statute, 
Setting off ci new ruitnJ uf prebs euvetiige 
for the pubbibilit) uf a natiunwlde parental 
lea\e rcijuireinent. ShurtI) there.ifter, the 
cualition eonipleted iti> re\i&ioni) am! the 
fuiir eungrcbbiunal bubeuinniittee eh.iirs 
agreed nut unl) tu he the prineipal bpun- 
surs of the new hill but to get It moving 
iminediatel). Most signifieanti), the pru- 
pubal foumi liubtb ill the Senate. Scnatuns 
Christopher Dudd (D-CT) and Arlen 
S|)ectcr (R-PA). On March 4, 1986, the 
new bill, with a uew name, the Parental 
and Medieal Lea\e Aet, and a nev number 
(H.R. 1300) was introduev'* . i. HoubC, 
on April 9, its euuntcrpart, S 2278, wab 
introduced in the Senate. 

All the pobitive press eoverage anil guud 
will tuward the Icgiblatiuii finall) bue- 
cecded in arousing the U.Si Chamber uf 
Commerce, which had been fulluwing the 
parental leave issue in relative bilenee. 
The Chamber h a lung-btanding uppunent 
of most federal interventiun in the free 
market. It had, in fact, oppobed the PDA 
when that measure wab first Intrudueed. 
The urgani/.atiun luid latel) been attempt- 
ing to hold the line agaiubt gu\ernment- 
mandated cmpluyee benefitb, and there- 



fore \iewed U.K. K500 ^i^, a ilangeruub 
preiedent. Cunbeiiueiitb, the Chambers 
previuub reluet<mie tu be been a^ the bad 
gu) b) attiii king [i<irental lea\e quiekly 
evaporated. 

The Chamber habtent vl to alert it^ lueal 
<iffili<itcb around the eountry that a new 
niandated-benefitb bill w<i^ gaining in 
pupidarit) in \V<u^hingtun. Orehe^tiated 
\yy the Chaml)er, local mom-and-pop shops 
began flooding Capitol Hill with their 
complaints. They argued, first and fore- 
most, that the hill was too eostly for em- 
pluyerb. huKling jubs upen while employ- 
ees were un le«i\e wuuld eause bUiall 
empluyerb tu founder. They argueil that 
the bill w»ib unneeebsar> beeaube eni- 
pluyeis were taking bteps uu their own tu 
pruMile leaveb and jub gu<if<inteeb. They 
aigued th<it w union thenisebeb wuuKI be 
\ietimb uf the bill beeaiibe. ab a praetieal 
matter, wumen wuold be the uuly em- 
pluyee.-* tu demand the prupubalb prutee- 
tiunb, tl;ub making empluyerb rehietant to 
hire women. They argued that empluyers 
wouKI be fireed to du awuy with uther 
pupuLir enipiuyee benefitb in onler tu <if- 
ford to pro\iile the benefitb ealled for by 
the legislation. 

Thcbe were ikiinaging aAbertiuub and many 
legislaturb luuk nutiee. H.R. 4300V ad- 
VueatCh were \»istl> uutniatehed uy it> up- 
IHjnentb in the generatiun uf a gr«ibft-ruuts> 
campaign. BecaubC uf the largely negative 
nature uf what Cungrebb was* hearing fruin 
the luial level, erities uf the P<irental ami 
Medieal Leave Aet eharged that the mea- 
i»ure wab .ui *'inbide-the-W<ifthingtun- 
B»,'llwa)" phenumenun — an initi<it've 
die<ime'il up by ptuple uot uf tuueh with the 
real needb and euneernb uf gras^ruutb 
Aineriea. Althuugh the Cluimber uf Cum- 
nieree wab ab biiby *ift (ui bubie*^ than) the 
cu<ilitiuii <it lubbying mcmherb uf Cungrcbs, 
the ulgatiizeil uppusitiun tu !!.R. 4300 h<id 
the <ippearanet uf a pupulibt enibade. 
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TTIae Battle ig Joiised 



By tlif l?:nt' the four House sulMunuuit- 
tccs with jurisdittiun took up thr h:j;i?»Ki- 
tioii. parental Icm\c had heconu- a (unten- 
tious issue. The Chand)cr of Conuntn v i\as 
sueeessful in altering the terms of de- 
hate, so that main legislators hegaii to per- 
ceive the \ictini.s iu question as the em- 
ployers who Would he forced h\ the 
govermnent to pro\ide leave rather than the 
employees who eurrentiv lacked protec- 
tions. This shift in sMnpatliies pertained 
not onlv to some ineinhcrh of Congress hut 
also to adiiiiiiistration officials, v\ht> ex- 
pressed strong opposition to the Parental 
and Medieal l^eave Act. 

The potential finaiiLial impact on small 
business discomfited even some of U.K. 
430()\s cosponsors. Lirge companies iniglit 
have little prolileiii adapting to the measure; 
many already offer more generous benefits 
than those provided by the bill, and a larger 
workforce more easily enables shifting of 
employees to take up any slatrk left by leave- 
takers. Hut the Chaniher of Commerce 
claimed that snmll companies — which in 
recent years have col leetively aeeounted for 
the greatest unniher of new jobs — woidd 
pay some SI3 billion in employee replace- 
ment and adnu'iustmtive ex|HMises were U.K. 
4300 to be enacted. 

This figure turned out to be a gross over- 
estimate of probable costs.' Parental leave 
baekers coiUeiuled that the financial impact 
of the legislation won hi he minimal. For 

" Aeconlingto the Geiiend Arcouiiting Office, •*iM 
the eMiiuate prcpami |>y the (jhaiiihrr ol Coi»" 
nienn llit* iiulk uf the tost uas ilie result ot un* 
.sufli^ittuii'i fiiddi »tUml till ir|iIu(.i iiRiii uf tturkiir* 
and pro<lueli\iiy 1o,sh\s. Hie ChanilnTV iiK tluMl- 
olop' a<sinnt'(i lliat 100 percent of workers on \v:i\c 
were R'phu'eik a preiiiiuni wage was paid (18 |K»r- 
eeiil higher llinu iht* worker on lca\eK and the 
reo!uicniciit.s were Mmicwhai lei>s j^ruthaiive than 
Y jker replaced** (Gainer. 1987. .>). 



one thing, the\ argued, emphners can re- 
tWn-i t the uork hmd oi hire temporary work- 
ers iiiiiUiy of whom are ai!tually less costly 
than ptrmaiient staff prr.soiis) to handle the 
tasks of absent prr^ioniiel. And, a»» a prae- 
tiial matter, sim e the leave wouhl !)<• un- 
paid, n >\ cinplo>ees would he able to afford 
to lake the fid I amount of leave tune pro- 
vided under U.K. d300. 

All the same, the io.M of parental leave 
Imaiue the driving i.^.^tie. The coalition 
needed haill\ to rcMsserl it.s uinueiice with 
.t inosagi that defnac-*l or outshouted the 
cost argument. 

Coiiiproiiiise and The Family 
Theme 

By late .spring of 1986, support for M.R. 
4300 was dividing almost ^(piarely on par- 
tisan lines. Although several Hepiiblican 
members of Congress played an active role 
on the measures behalf, those who sat on 
the Ethieation and Libor Committee were 
either resi.stant or openly hostile to it. 
Coinpruinise was essential if the bill was 
to attract general support from GV)P reg- 
ulars and conservative Deniocrat.s. 

Working with Uepublicaii as well as 
Democratic coniinittee st:iff, the lead co- 
alition representatives — such as the 
Womeiis Legal Defense Fund, the As.so- 
ciatiou of Junior Leagues, the National 
Council of Jewish WomciK and the AFL- 
ClO — hammered out a painful compro- 
mise^ Its key elements were raising the 
cap 01) the small-employer exempt ion from 
fwv to 15 workers, and capping at 36 weeks 
tht total aiiiotuit uf allowable le*i\e jiinc 
(that is for family and medical leave com- 
bined) an employee could take in a twelve 
month |)eriod. These were concessions to 
worries about cost. Then, to broaden it& 
pro-faniil) appeal, the measure was ex- 
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iKiik1c(I to iillow Iciivcs urjlibencc tu care 
for au ill eldcrlv parent well j.^ a cliiKI. 
Tins brought the pulitiitill) puwcrtul 
Ainerican AbSotitillon uf Rrtirecl Per^uiih 
into tlic(uiilitiun dtid g.ne thchilUt iiiuh!- 
gcnerntioiKil **f;iiiiily'' eluiracter. 

Tliestniteg) succeeded in w inning unl) 
three Repnblicjnb un the EdncJtiun diid 
Libor Cuminittee, inul their btippurt wdb 
gmdging ;it best. Still, two of them were 
qnitc iiiflnentinl: Reps. Jim Jeffords (II- 
VT), ranking minority member of the full 
committee, aud Mtirge Ruukeuia (K NJ), 
nmkiug minorit) tncmber of the Ldjv/r- 
Management HeLitiofih Snbcuinmittce. It 
was Rc|>. Roukcnu whuuhked that the bill 
include elder vurc- To balance the .iddi- 
tion of new benefici.iriei?, however, Hei*. 
Roukenui wanted to cut the weeks of al- 
low able leave-time from 26 to 13 weekb 
for medical caie, and from 18 to 8 for 
fiiniily care. More important, ^he wanted 
to limit the legislation^ coverage tu euv 
|)lo)'ers with more than 50 uorkerb— a limit 
thai would leave 44 pereenl of the Amer- 
iean workforce with out the hill's protec- 
tions. This proposal was rejected b) the 
coalition, but Re|>. Ronkema remained 
adamant that hers was the only version 
that could attract a majority in Congress. 

riie eualitiui/beuuipruiniAC, now entitled 
the Faiiiily and Medical Ix'a\e Act« passed 
the House Edncatioa and ud)or Committee" 
on June 24, 1986, but a chaotic atmosphere 
prevailed In the cunnnittec rouni that da). 
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Republicans eniieal ufdie Iegl^Iattun tried 
tu dcKiil tlu proi ct*din{;s b) |Mdiaiiic'ntaf^ 
nlantiiVl.t^ and aiiu-ndnient.s >iewcd a^ 
dilator) bv thiii DeuKK-ratii colleagues, 
hide id, tbiAC auiciidnieitts »eie merely 
dela\ing tactics, in the lour^e of the time- 
lunsumuig debate un them, GOP cuinuut- 
tei members riiadi it ileai that — in line 
with the Cliaiiiber uf Cumiiienc |>uMtiuii — 
they would nut accept urn >eri>iuii uf a fed- 
erallv mandated benefit IjIII. 

Ti nu fan uut un ihe 99tli Cuugrei>^ before 
thi parcd-back bill cuuld be brought tu the 
IlolI^c (luor. It nia\ have been juM as well. 
Tht reve|;tiun aiiurded llif bill b> the Kd- 
uiatiun aud Liliui Cununittee indicated that 
the I ea\i 4;*sue wa^ nut readv for full liuii^e 
ilebatc, «uid die Senate had taken no actiun 
whati>ue\ei »iu iti> cuunteqiart bill. The cu- 
abtiun and ^puiiAui^ Set their ^iglltS un the 
ne>\ CungreSfe that wuuld cun\cMie in 1987, 
»Ir >ear niarkiiig CungreW^ biceiitcuuial, 
aud pcdiapi) a )c.ir thai wuuld uglier in a 
Deniucratic majurit) un CapituI Hill. 



'Ilii IVt Ofllit aud Cml Senue Cumrlittlee, ui 
contr!i>t (u tlie K<liicaiiun aiul l^tl>or Oomniiiice, 
appro*. chI 11. H. <)300 wfthoin diNseni. necall^e the 
I*osi O/fire Cuinimnec :>ees ilic fe<lcral guveninictn 
as a riiotlcl cinp)u)cr, I«uih Deiliutrats ;iiul Hcpulj* 
Iiitai7> i\tr (vntl iiu (;i-iicr.ill) rei^cpUve lo cx- 
pcriuK-ntuig with iniijvjiiun^ uii ilie fcvlt^ral work- 
force. Fur exaiiipie, iliai oomiiiiUee has ha<l little 
troulile pa.ssuig a hill t(i refpiire n ^tudy uf pay 
(Mpuiy ui the fe<leral wurkfuree, a prY){Kj<al iliai lias 
nict <. tJini Jcrahic up|MiMtiun iii the t\hule n«iU5e. 



Tlie Pendulum Swings Back, 
New Tlienies Are Voiced 

With the ctthenl uflhe lOOlh Cuiigrebb, 
the Deniucratb reluuk cunlrul uflhe Seiutle 
and kept cuntrul uf tlie Huube. Prupuneiilb 
of the Fainil) and Medical Leave Act were 
reinvigorated. When the new Congress 
opened for hiisinebs early in 1987, the 
sponburs uf the Family and Medical Leave 
Act (FMLA), newly introduced ab H.R. 925 
hi the House, and lib Senate cuinpaniun 
bill, S. 249*^, came out of their corners 
swinging. Other legislative cuinmitinenti, 
might have kept these members of Cun- 
gress from gi\ing their all to the FMLA in 
the past, but the measure was nuw se- 
curely at the top of their agendas. Buth 
congressional legislati\c scheduler and the 
efforts uf the supporting coaliiiun ensured 
priority fur parental leave. All could see 
that the issue was a durable uiie, despite 
the Chamber of Comm'^rce oii&laught, the 
bill was cuntinuing tu receive Civorable at- 
tentiun frum the press and was picking up 
speed at the local level. A number of state 
legislatures were acting on similar initia- 
tives, many modeled directly on H.R. 925. 
Encouraged b) the genuine grassruots 
support fur their measure, the FMLAs 
sponsurs decided to launch a full-scale ef- 
fort to enaet the bill. 

Tlie first prung uf attack was tu re*tesert 
tlu» rtasuns fur the bill, tu re&tate the pup- 
ular cuncerns that necessitated a natiuiial 
leave pulicy. Members uf Cungress needed 



■'As introduced on Fehniary 3, 1987, U.H. 925 
was identical to the compromise passed by the 
Education an<l LilwrConuniltee the previous June. 
S. 249, which was introduced on January' 0, 1987, 
differed from H.R. 925 in thai it hdd uu pruvibiun, 
Q \cay/e for the care of a benuub!> ill parent. 
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a "hook," a way of expressing themselves 
so that their listeners got an iiimiediate, 
favorable, and indelible impression uf the 
issue. Accordingly, the principal spuiisurs 
identified positive ways fur their cautiuus 
colleagues to view a bill widely held at arms 
Icp.gth because of its alleged cost. 

Rep. Clay took the holistic appruacli, 
calling the bill "preventive medicine," be- 
cause it "went to the heart uf what is causing 
families to struggle." In uther words, the 
Family and Medical Lea',*» Act is good for 
what ails you. Sen. Dodd unabashedly re- 
ferred to the hill as "pro-faniil) ." These are 
messages that Rep. Schrueder terms "warm 
fuzzies" because they give polic) makers a 
nice warm feeling. Warm fuzzit alone, 
however, can make their spunsurs louk weak 
and impractical. H.R. 925 alsu needed mure 
muscular rhetoric, so suppurters empha- 
sized tlic harder-edged theme uf family leave 
as a minimum lahur standard. Anti-abur- 
tion legislators suppurting the bill e\en went 
so far as to call parental leave a "pru-life" 
measure. 

On January 13, 1987, the Supreme Cuurt 
ruled in the Cal. Fed, case and revived 
parental leave as a wuinen's equity issue. 
B) a six tu three margin, the justices upheld 
the California maternity -leave statute, 
holding that Title VII does not pre-empt 
states from providing additio.ial muternity- 
leave benefits. Tlie Califurnia law prumutes 
eijual employment oppurt unity, wrute the 
ccnrt, because it "allows wunien, as well 
as men, to have families without losing their 
jobs." 

The high court s decision was a windfall 
for the supporters of the Family and Med- 
ical Leave Act. Occurring as it fortuitously 
did at the beginning uf the new term of 
Cungress, the ruling — and the publicity 
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aridingfruin it — acteil like ailrciialiii un the 
hill ami itb advucated. W ith itr> dpuiidurb in 
a Hglitiiig iiiuuil ami the iadUu it&elf a|j|j(tr- 
eiitly once more firmly ensconced on the 
side of the angels, the FiMLA took off. 

Bicameral Action 

Fur die firdt time, actiun un a |jarent<d 
leave nicas>nre tuuk pLice in the Senate a& 
well a& the Huiisc. It is a fael that, even 
amungcungrcbdiunal allicb, a shared euii- 
cern can give wtiy tu unbridled <uid det- 
rimental cumpetitiun between the t«a» 
chamherb. Wi&ely, the Huu&e and Senate 
s>puns>urs> dIJ nut let tlii& happen. The) 
eunvened hearingd alniubt baek-tu-baek at 
timed, but us>ed the uppurtunit) tu build 
un eaeh uther& niunientuni. B) Oe tuber 
1987, the FML\ had been the aubjecl uf 
a duzen euinmittee ur Mibcuinmittee meet- 
ingb, ineluding fiehl hearings in Budtun, 
Los Angeles, Cli ic agu, and .Vtlanla, 

Huwever, while die number uf Huuse 
members) eudpun^uring the bill elimbed 
dteadil) during tlie&e niunthb, aeveral key 
legidlaturb held baek. They were aympa- 
tlietic tuargunientd in favur uf ebtahlidhing 
a natiunal leave puliey, but i^uuhl nut en- 
dorse the bill before them. It did not, they 
felt, respond duffieiently tu the cuneern© 
raided by s>mall budineddCd. By this time, 
the principal a|junaur& hail denaibly referred 
the question uf cu!>t tu the General Ae- 
euunting Ofllee (GAO), an independent, 
nunpartisan guvernment investigative 
ageni.y, and the CAO*a &tudy \v*i& under- 
way. But Republii <Uidauehaa Rep&. Olym- 
pia Snuwe (ME), Naney Juhn^un (CT), 
Claudine Schneider (RI), as well a^ Jim 
Jeffunla and Marge Ruukema — M nieni- 
ber& tu whum inoder<tted uf buth parties 
luuked fur a dcnsc uf directiun un thi^ i^- 
&ue — wanted dubdtantive pruoi uf the FML\ 
A|junbun»* s>ym|iatliy fur the cunceni& uf c^nutll 
employers. 

The MuUdC Democratic leadership *d&u 
held baek fruni the FMLA. Tlie&e niend^ers) 
wanted prouf, tuu, but uf anuther kind. They 
wanted tu be certain that the bill wuuld nut 
fail and be an embarrassment to the party, 
^-idente uf it© pru&pect& fur aucceab wuuhl 
refleeled in the bilKa cubpun&urbhip by 



at le<tat loQ menibcra idunit 30 niure than 
li.R. 923 had by niiibl987) iUic ni ita aup- 
purtera* idjility tu ilelivcr <t luajurity un the 
Mouse floor. 

Yet Another Coinprouiise 

The House Education and Libor Com- 
mittee ean be <t fractious panel, given tu 
(.extreme partiaanship un aucial legiala- 
tiun. A bill that pa^sea the eumniittee 
idung party linea ia very likely tu fall prey, 
un the Huuat fluur, tu the nutjurit^ which 
Republicana and cunaervative Demucrata 
cunatitutc. H.R. 925, deajiite ita mumen- 
lum an^.1 renewe^.1 vigur, f«ieed tliia danger. 

By Oetuber 1987, the apunaurs needed 
tu get the bill tliruugb the Edueatiun and 
Labur Cununittee with aume Republiean 
niembefa un buard ur riak luaing the leg- 
i^latiun <dtugether. Repa. Jeffurda and 
Ruukema demandeil further cumprumiae 
in exchange fur their auppurt, and uther 
mend^erb uf buth partiea aaid they needed 
aume conedbbiuna tu buainc^ euneerna 
befure they euuld au|jpurt the FMLA. Du 
something, they tuld the hi Ha leading 
apuliaurs, au that we can aay Uiat the bill 
bahuicea the needa uf empluyera and 
employees. 

Tlie tuu pruviaiuna uf H.R. 923 that put 
Aunie utherwiae aympathetic mend^era uf 
Cungreaa uff were the length uf leave time 
it alluued (26 weeka fur me die a I eare. 18 
fur family eare) and the aize uf the amall- 
empluyer e.xemptiun (fewer th<m 13 em- 
pluyeea). Tu theae niend^ers, the numbers 
itppcared itrbitrary and there w<ia nu reaaun 
nut tua(.lju>t them tuthe mitgu puint where 
they *'auund*Al right.*" Iluwever, the nuni- 
bers* were nut in faet arbitrary, they eor- 
reapunded tu le<ue penud:^ ni cumparable 
,'>t<»te prugrania «md aniull r tu|i!uyer exemp- 
tiuua m eunip<tr<dile federal lal>ui Ltwa. Muat 
iuipurtanl, the nunibera determined the 
proportion of the American workforce that 
woulil be covered by the hdl and the ad- 
eijUitey uf the cuverage it affurded. Under- 
Atandiibly, further cumpruniise un theae 
centr<d putnia w<ia a he<iteil laaue fur the 
coalition. 

NunetheleaA, !he le<Khng repreaentativea 
uf the eualitiun uiice agiiin met with the 



House sponsors and Rep&. Jeffurda and 
Roukenui to lunimer out an attcptahle re- 
vision of the FMLA. Finally agreed iipun 
was a cuniproniibe wlih the fullutving 
concessions; fur the fir&t three >ear& after 
enactment, the bill wuiild appK tu em- 
ploy '^rs with 50 ur inure eniplujees, and 
thereafter to those ullh 35 or more: it would 
entitle wurkerstu 10 ueek& uf familv lea\t 
over a two-year periud and 15 weeks uf 
medical leave during a single >ear, it wuuld 
not require enipluyers tu alluw lea\t tu em- 
ployees with le&ij than a year uf senict ur 
with less than 20 wurk huurs per week, and 
it would allow empluyers tu deny lea\e tu 
employees earning salarie:> in the tup ten 
salary percentile of the enipluyer's wurk- 
force if the ab&ence uf the&e empluyees 
proved a financial hardship un the em- 
ployer. Unchanged were the uther provi- 
sions of the bill, e.g., that employers cuv- 
ered by tlie bill mu&t guarantee leave-taking 
empluyees' jub& and cuntinuc their health 
insurance coverage. 

The new limits un the legislatiun met the 
sti^ulatiouA uf Rep. Ruukenia ami the uthcr 
moderate Huuse Republicans involved. Tlie 
endorsement of the eumprumi^e by the pre- 
viously reluctant Republi<.ans wa& su &ig- 
nificant to the primary s>pon&urs that they 
held a press conference tu annuunce the 
new bipditiban comprumi^e. At the same 
time, the dpun&urs annuunced the findings 
ofadtudy by the General Accuunting Office 
showing that the cumprunii.^t wuuld ini- 
tially cost employers natiouiviuc abtjut S188 
milHon annually, ri&ing tu S212 milliun uncc 
the bill waa fully phased in (U.S. General 



Accounting Office, 1988). These es>ttnuites> 
were certainly a great deal le&& alanmng 
than thu&e uf the Ghaniber uf Guninierce. 
H.R. 925 iiuw appeared tu repre&eiit a bal- 
ained policy, une that re^punded buth tu 
the iieedd uf wurking families and tu the 
legitimate cuiicerud uf bu&ines>s>, especially 
small businesses. 

With the pruniinent Republican vvunien 
uf the GungredMunal Gaucus fur Wunien's 
IdMies — Rep&. Siiuwe, Juhn^un, and 
Schneider — un buard, a& well aa the key 
Cducatiun and Labur Gumniittee Republi- 
iaUd, Repd. Jeffurdd and Ruukema, the 
FMLA wa& nuw ready fur markup. Thecuni- 
niittee met un Nuv ember 17, when unce 
again the legidlaliun met with a hustile re- 
ceptiun fnjuv its Republican critics. Tu these 
member^, whu were tnie tu the unawening 
puditiun uf the Ghamber uf Guminerce, the 
cunce&aiuns meant little. Aa a matter uf 
principle, they uppu^ed federally mandated 
empluyee beiiefitd. The cuiiiprumidc passed 
the Education and Labor Gomniittee by a 
vute uf21 tu 11, uf the GOP members, unly 
Reps. Jeffurda and Ruukema \uted in favur 
uf H.R, 925, uf the Demucrata, unly une — 
Timuthy Penny ^MN) — \uted againat il. 

On February 3, 1988, the Huuse Pust 
Office and Gi\il Service Gummittee ap- 
proved the aectiun uf H.R. 925 that cuvers 
federal enipluyeea. Significantly, thia cum- 
mit'.ee did nut ailupt the leave-time reduc- 
tiuii endjudied in the Educatiun and Labor 
Gunnnittee cumprumiae. Sliuuld H.R. 925 
ad it atands becun^^ law. federal civi! aerv- 
aiita will be entitled tu up tu 18 weeka uf 
family leave and 26 weeka uf medical leave. 
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As lliis IS written, the vOiiipruniij>t Faiii- 
ily and Medical Leave Act aw<iilj> vuii^id- 
eratioii by the whole Houj>e. \^ rctiuireJ 
by the Democratic leadership, the bill hdh 
150 cos|)oiisois. It has the endorbeiiient of 
more thuii 70 organizaliuiib. If there i& uiie 
sterling measure of the H.R. 925"'i> appeal 
to mainstream America, ii it, that Ann Lm- 
ders recently recommended it tu her mil- 
lions of readers. 

This paper has attempted tude&i,rihe the 
dynamics that mold a bill and keep it befure 
the attenrion of the national legislature. A 
great deal of Iiard work b> committed peo- 
ple — within and without Cungrebb — ij> gen- 
erally involved, although it ma\ appear lu 
the cynical observer that ihealrici) and ma- 
nipulation are foremost. Certainl>, the art 
of image-making helps to (lri\e the poli- 
cymaking process. But neither hard work 
nor artistty will be effecti\e unless there is 
a demonstrable peed for the legislation. 

In the case cf the Famil) and Medical 
Leave Vet, the demographics pru\e the nml. 
Women with famil> responsibilities are in 
the workforce 'o sta\, and their — and their 
families* — needs are, in man} cases, not 
l)eing met by employers' lea\ e policies. Tlie 
American econoni) is increasingl) depen- 
dent on female labor and families are in- 
creasingly dependent on women's earnings. 
Tliese facts are coming to be accepted b\ 
legislators of all political stripes. In the 
consciousness of polic) makers, the 1930s 
family model is b-ing replaced by today s 
typical \merican family — a family with a 
woman in the workforce. 

It is fiiir to ask whether these demo- 
graphic changes will not cause employers 



un their uwn tu establish lea\e policies, as 
the Chamber of Conniierce contends. Most 
survey.** shuw that American conijianies are 
more likely ilun they used lu be to offer 
maternity and child care lea\es, in re- 
sponse to the number of women ni the work- 
force and the pressure to retain skilled em- 
ployees, bi time, lea\e |x)licies may, mdeed, 
be more common than they are today, even 
if the FMLA is not enacted. Nevertheless, 
there remain powerful arginnents lor the 
fed eral response embodied in the FMLA, 
in particular its estabhshiueiit of a mmi- 
mum labor :ttanJarJ. The guarantee of jub 
reinslalenient, at the mininuim« represents 
a flour beneath which benefits shuuld nut 
fall. It is the must basic uf wurkplaee en- 
titleniciiis and desenes tu be a natiunwide 
standard for all employers. 

If there is a inajur weakness in the leg- 
islatiuii befure the Huuse, it is in the num- 
ber uf enipluyees whuni the bill will not 
help because their empluyers' estabhsh- 
nieiits are exempt from its requirements. 
L\en the failure of the bill to require paid 
lea^e^ pales before this shortcoming. How- 
e\er, if the basic guarantees of ILR. 925 
become law, legislators are free to revisit 
the Issue and maLe a more generous statute. 
In fact, ILR. 925 calls for a panel to in- 
vestigate and report back to Congress on 
ways to implement a paid family and med- 
ical lea\e policy. This is the proverbial 
^Vamels nose under the lent" warned against 
by t!ie Chamber of Connneree, but it is Inie 
that, once the principle of the minimum 
labor standard is established in law, further 
refill eiiieiits can be made. 
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